
Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

• Indigenous customary land rights are a form of a proprietary interest in the land itself, 
protected as a right to property under Article 13 of the Federal Constitution. They may 
include family-owned cultivation areas as well as communally shared forested areas and 
other commons.

• As a result of the common law recognition of their pre-existence, the lawfulness of such 
rights does not depend on any executive, legislative or judicial proclamation. In order to 
determine its lawfulness, that which must be referred to are the customary laws of the 
community, and not any legislation. Legislation is only relevant to determine if such 
rights have ever been successfully extinguished successfully at any point of time. If an 
indigenous customary territory is without a gazetting status or a documentary title, its 
existence is still lawful.

• Such rights may only be extinguished through clear and unambiguous written 
notification, in accordance with the law and with the payment of adequate 
compensation. Without the issuance of a clearly worded notification on the 
extinguishment of such rights and the payment of adequate compensation, any denial of 
subsisting rights can still be legally challenged.

• Adequate compensation in Peninsular Malaysia must be based on the Land Acquisition 
Act 1960 and not the Aboriginal Peoples Act 1954. The payment of adequate 
compensation must include the payment for the loss of heritage land, the loss of the 
freedom of inhabitation and movement, the loss of forest resources, the loss of future 
living for oneself and other family members and the loss of future living for one’s 
descendants.

• Entry into the indigenous customary territory without the permission of its inhabitants 
and in an unlawful manner (including causing destruction to the area) is considered as a 
trespass that can be subjected to civil action.

• The government owes fiduciary duties to indigenous peoples i.e. a duty based on the 
trust between a trustee (government) and a beneficiary (indigenous peoples). These 
include the duty to protect the customary land rights and welfare of indigenous peoples 
and to not act in a manner that is inconsistent with those rights and that which may affect 
their well-being.

 JUDICIAL DECISIONS ON INDIGENOUS CUSTOMARY LAND RIGHTS

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

WEAKNESSES OF THE ABORIGINAL PEOPLES ACT 1954

• It permits an Orang Asli community residing in a reserved forest to continue doing so, 
but regulatory measures may be introduced to limit the full exercise of their customary 
land rights. This does not give such land rights their due recognition as a proprietary 
right in the land itself. Further, states are also allowed to require an affected community 
to leave or remain out of such gazetted areas, in which case, compensation may be paid, 
as may be necessary.

• There is no provision on how Orang Asli customary land rights may be acquired or the 
characteristics and features of the Orang Asli customary land rights.

• There is no provision on the free, prior and informed consent from affected Orang Asli 
communities for any processes pertaining to their customary land rights and other 
matters pertaining to their lives and well-being.

• It does not employ the term ‘Orang Asli customary land rights’. Instead, Orang Asli 
customary territories are divided into three legal classes:

 
• Even the right to occupy aboriginal reserves and aboriginal areas are interpreted as a 

right no better than that of a tenant at will.  

• It does not guarantee adequate compensation for the loss of the customary land rights as 
demanded by Article 13 of the Federal Constitution.

• There is no detailed provision on the notification process for the extinguishment or 
reduction of Orang Asli customary land rights whether for land acquisition or forest 
reservation process. There is no description on the location and duration of time for the 
notices to be exhibited, the languages to be used, the manner in which affected persons 
may state their claims and objections and the method of calculating adequate 
compensation.

 Aboriginal reserves (gazetted, higher legal protection)
 Aboriginal areas (gazetted, lower legal protection)
 Aboriginal inhabited place (non-gazetted, stateland)

 Non-gazetted territories: Compensation will only be paid for the loss of crops, 
with their amount determined at the discretion of the state. 

 Gazetted territories: Compensation on the loss of land may be paid, but this 
decision and its amount are also based at the discretion of the state.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Other laws that may impact on Orang Asli customary land rights

1 National Land Code 1965 Department of Lands and 
Mines

Land acquisition for public purposes, gazetting of government reserves, issuance
of permits for extraction of natural resources as well as land and agricultural
development and proclamation that land without documentary title is stateland.

2 National Forestry Act 1984 Department of Forestry

Gazetting of permanent reserved forests (PRF), issuance of logging and timber tree
plantation licences and proclamation that all forest produce is state property.

3 Wildlife Conservation Act 2010 Department of Wildlife 
and National Parks

Gazetting of wildlife reserves and wildlife sanctuaries and listing of protected species
and totally protected species.

4 National Forestry Act 1980 Department of Wildlife 
and National Parks

Gazetting of national parks. Only the Pulau Pinang National Park has been gazetted.

5 National Parks Enactment (Kelantan) 
1938
National Parks Enactment (Pahang) 1939
National Parks Enactment (Terengganu) 
1939

Department of Wildlife and 
National Parks

Gazetting of the Kelantan, Pahang and Terengganu National Parks. The National
Parks Act 1980 is not applicable within the three national parks.

6 National Parks Corporation Enactment 
(Johor) 1989

Johor National Parks 
Corporation

Gazetting of Johor national parks: Endau Rompin (Peta and Selai) National Park,
Gunung Ledang National Park, Pulau Kukup National Park, Kepulauan Mersing
National Park and Tanjung Piai National Park.

7 State Parks Corporation Enactment 
(Perak) 2001

Perak State Parks 
Corporation

Gazetting of Perak state parks:  The Belum Royal State Park.

8 State mineral enactment Department of Lands and 
Mines

Issuance of permits for mineral mining operations except for rock materials and
petroleum. Based on the National Mineral Policy, it operates as individual state
laws.



Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Main findings from the 12 case study reports

Customary territories involved in the case study 

Kelantan Pos Balar, Pos Bihai, Pos Hau, RPS Kuala Betis and Lojing 

Pahang Kampung Pos Batu Gong, Kampung Ganoh, Kampung Kemomoi and 
Kampung Mengkapor. 

Perak Kampung Air Bah, Kampung Bukit Tokong and RPS Kemar together 
with RPS Banun 

 



Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.

The construction of a workers’ accommodation facility for a plantation project 
destroyed the farms, orchards and burial ground of the community in February 
2011.

The Gua Musang Orang Asli communities protesting against the plantation 
project at a blockade site near Kampung Barong in August 2015.

1. Pos Balar, Kelantan
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.

Affected communities are often forced to deal with the labourers of an operation after it 
has already commenced instead of being consulted by the state authorities prior to the 
issuance of a resource-extractive licence.

Logging also requires logponds and other auxillary infrastructure such as 
accommodation facility and roads to be built on the Orang Asli customary land.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.

2. Kampung Bukit Tokong, Lawin, Perak

After the logging is done – debris, litter and puddles.  This is how logging may 
promote the breeding of mosquitoes.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.

After the logging is done –  soil erosion. This is a problem that local communities 
would have to continuously face, unless sufficient repair works are done.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.

3. RPS Kemar and RPS Banun, Gerik, Perak

A small stream affected by soil erosion caused by logging.

The muddy river 
water travelling 
further downstream. 

Soil damage can also 
destroy the sources of 
spring water, from 
which streams and 
rivers emerge.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.

Logging debris can cause great danger to local communities during the rainy season and 
in the event of a flood.

Soil erosion is a problem 
which local communities 
would have to 
continuously live with.

The injustice of it all. A 
local Orang Asli villager 
looks at the prized logs 
harvested from his 
ancestral land.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.

- 23 -



Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.

- 24 -



Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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Document background

This briefing is summarised from the publication Encroachment on Orang Asli Customary Land 
in Peninsular Malaysia released by Sahabat Alam Malaysia (SAM) and Jaringan Kampung Orang 
Asli Semenanjung Malaysia (JKOASM) in 2016. The project was focused on verifying that 
encroachments on Orang Asli customary land in Peninsular Malaysia have indeed been caused by 
systemic governance and legal issues, as opposed to isolated incidents that may have occurred as 
a result of the violations of legislative requirements or executive directives. In all, the publication 
contains 12 in-depth reports from 13 customary territories in Kelantan, Pahang and Perak, 
involving 66 villages with a population of more than 6,000. It also analyses the quality and 
effectiveness of the legal and governance framework in Peninsular Malaysia in providing 
adequate protection for Orang Asli customary land rights.

 The Orang Asli of Peninsular Malaysia

The Orang Asli or the ‘aboriginal’ community of Peninsular Malaysia is made up of more than 20 
cultural groups, including the Semai, Temuan, Jakun and Temiar who are some of the largest 
groups. There are approximately 850 Orang Asli customary rights territories throughout the 
Peninsula, with a population of around 150,000, with heavier concentrations located in the states 
of Pahang, Perak, Kelantan, Johor and Selangor. Unlike the ‘natives’ of Sabah and Sarawak in East 
Malaysia, who form the majority population in those two states, the Orang Asli community is an 
ethnic minority in Peninsular Malaysia.  

The Federal Constitution stipulates that while matters on land and forests are under the 
jurisdiction of states, Orang Asli affairs fall under federal jurisdiction. As such, matters relating to 
the Orang Asli customary land rights, although still under the jurisdiction of the states, are 
exempt from the main piece of land legislation, the National Land Code 1965. Instead, affairs 
affecting the Orang Asli community, including their customary land rights, have been interpreted 
to fall entirely under the jurisdiction of the Aboriginal Peoples Act 1954 that is regulated by the 
Department of Orang Asli Development (JAKOA), a federal department under the Ministry of 
Rural and Regional Development.

Further, unlike the term ‘native customary rights’ used by the legislative systems in Sabah and 
Sarawak, the term ‘Orang Asli customary land rights’ is not mentioned by the Aboriginal Peoples 
Act 1954 or by any of the laws on land, forestry and conservation areas in Peninsular Malaysia. 
Even though there are brief provisions on the taking of forest produce by the Orang Asli 
community in the National Forestry Act 1984 and on their  hunting activities in the Wildlife 
Conservation Act 2010, these provisions only address such rights as a severely limited form of 
usufructuary rights, instead of a form of proprietary rights in the land itself. 

Indigenous customary land rights

Indigenous customary land rights or titles are rights that have been obtained from the authority 
of traditional customs and customary laws, and are commonly acknowledged and enforced by 
members of a community. They are different from documentary land titles which are rights 
obtained from documents issued by the state under legislative authority.  

An indigenous customary territory will include cultivation and forested areas under familial 
ownership as well as common areas under collective rights which comprise forests, rivers and 
other water bodies, burial grounds, sacred areas and other land uses.

Protection under the Federal Constitution

The rights of the indigenous peoples in Malaysia, including their customary land rights, are 
amongst the rights protected under the various provisions of the Federal Constitution. These 
principles of the Federal Constitution have allowed indigenous communities to win several 
landmark decisions in the courts. 

Article 5:  Fundamental liberties, including the right to life.
Article 8:  Equality and prohibition against ethnic discrimination.
Article 8(5)(c): Affirmative actions for the protection, well-being and development of the Orang Asli 

community.
Article 13: Right to property.
Article 45: Orang Asli community to be represented in the Senate.
Article 160: Customs and usage having the force of law must be respected as law.

Erroneous legislative perspective on indigenous
customary land rights

Despite constitutional protection, land without any form of documentary title is still interpreted 
as being the property of the state, as the case is with all forest resources. Indigenous customary 
land rights therefore are seen merely as a limited form of usufructuary rights and a right no better 
than that of a tenant at will, limited to the crops and built structures found on the land, and not as 
a form of proprietary interest in the land itself. This has resulted in the following actions to be 
undertaken without the free, prior and informed consent of affected communities or payment of 
adequate compensation:

• The issuance of licences for logging, plantation, mining and other resource extractive 
operations on indigenous customary territories.

• The gazetting of the indigenous customary territories into production forests (permanent 
reserved forest) or conservation areas (national parks, state parks, wildlife reserves and 
wildlife sanctuaries).

• Land acquisition by the state for a host of purposes deemed to fulfil a ‘public purpose’.

 

Other laws that may impact on Orang Asli customary land rights  

On free, prior and informed consent

• The absence of consultation and early information dissemination to affected Orang Asli 
communities prior to the issuance of logging and plantation licences and, in many 
cases, prior to the commencement of the operations. All representatives stated that they 
only became aware of the issuance of logging or plantation operations in their customary 
territories for the very first time, either during the period when some form of preparatory 
activities were being undertaken in the field prior to the commencement of felling 
operations, or when the felling operations were about to commence or even when they 
had in fact already commenced. Although there were companies that might eventually 
conduct consultations with the villages, with or without the presence of authorities such 
as the Forestry Department, all these only took place after the licences had been obtained. 
Further, although the consultations might appear to be a process to obtain consent, they 
tend to function more as a notification process only.

• All representatives reported on the various difficulties and pressures in highlighting 
their protests to the encroaching companies. Their complaints were ofen responded to 
with the argument that the licences had already been legally obtained. Eight reports also 
described the frictions that had occurred due to the aggressiveness, pressures, threats or 
particular line of actions of logging or plantation companies.

• There is an absence of a process that mandatorily compels the direct dissemination  of 
notification letters as well as official documents and information pertaining to the 
issuance of logging and plantation licences to affected indigenous communities. Only 
representatives from three communities i.e. Pos Balar and Lojing in Kelantan and 
Kampung Kemomoi in Pahang possessed some important documents. 

• There is an absence of the process that mandatorily compels the direct dissemination of 
notification letters as well as official documents and information pertaining to the 
gazetting of permanent reserved forest to affected indigenous communities. Only the 
representatives from Lojing managed to obtain a copy of the state gazette on the 
reservation of the Lojing Permanent Reserved Forest. 

On information, forest conversion and remedial actions

• Information on the boundaries of non-gazetted indigenous customary territories as 
interpreted by the state is not communicated to indigenous communities, whether 
through maps or ground demarcation.

• There has been negligence on the part of the government in ensuring that indigenous 
communities receive accurate information on their customary land rights and other 
fundamental human rights.

• There has been an increase in forest conversion for the purpose of plantation development. 
Seven reports confirmed the existence of large-scale plantation projects on their 
customary territories.  

• Protest letters from indigenous communities frequently did not receive any response from 
government agencies.

• The police have generally failed to take effective action in investigating the complaints 
about encroachment on Orang Asli customary territories. Out of nine reports with police 
reports, only Kampung Mengkapur in Pahang confimed that the police had conducted 
detailed investigation on their reports.

• On the whole, indigenous communities are not satisfied with the services provided by 
government agencies such as JAKOA and the Forestry Department.

On adverse environmental and socio-economic impacts

• Logging and plantation operations still produced damaging impacts on forests, rivers and 
land as well as adversely affecting potable water sources, food, medicines, natural 
resources used in cultural and spiritual ceremonies, income and the health of the 
indigenous communities:

(i) All representatives reported on forest destruction and river pollution which took 
place as a result of logging and plantation operations. Representatives from four 
cases in Kelantan, all three from Perak and four in Pahang reported that the river 
pollution caused had also affected their drinking water sources. Landslides were 
reported by representatives from three cases in Kelantan and two cases in Perak. 

(ii) All representatives reported on the destruction of forest and riverine resources. 
Wildlife populations were reported to have decreased sharply over the years while 

many fishing sites have also been destroyed. RPS Kemar and RPS Banun in Perak 
have also been confronted by human-wildlife conflict involving elephants. In 
recent years, three villagers had been trampled to death by elephants, while 
another villager was severely injured during an attempt to scare away elephants 
with firecrackers, resulting in the amputation of his arm.

(iii) All representatives reported that the destruction of forest and riverine resources 
has adversely affected their sources of food, medicines and ceremonial items used 
in cultural and spiritual rites. More villagers today have also had to purchase more 
foodstuff like rice and vegetables.  

(iv) All representatives reported that the destruction of forest and riverine resources 
has also adversely affected their sources of income. Although the gathering of 
forest produce for sale is still largely being carried out, the sources of income of 
most villagers today are largely derived from cash crops such as rubber and fruit 
and their employment as labourers in the plantations surrounding their villages. 
During the rainy season, income from rubber tapping would be badly affected.

(v) All representatives from Kelantan reported that farms had also been destroyed as 
a result of logging or plantation operations. In Kelantan, representatives from four 
cases reported on the destruction of their burial grounds. Representatives from 
two cases in Perak and two in Pahang also reported such destruction of burial 
grounds. In Perak, the destruction of farms in RPS Kemar and RPS Banun was also 
caused by elephants. In Pahang, only Kampung Kemomoi was affected by the 
destruction of farms as a result of the construction of logging roads.

(vi) In Kelantan, representatives from four cases reported on adverse health impacts as 
a result of logging and plantation operations. Diarrhoea is a common health scare 
among the people, suspected to be caused by contaminated water, apart from skin 
and eye infections. In Perak, representatives from three cases also reported on 
other health concerns such as typhoid, malaria and dengue. Kampung Air Bah 
reported on the death of an infant a few years back as a result of diarrhoea, which 
again was suspected to be caused by contaminated water. In Pahang, where the 
villages reported on their ability to better protect water sources, only the 
representative from Kampung Kemomoi reported on the problem of diarrhoea.

(vii) All representatives from Kelantan and Perak, as well as from Kampung Kemomoi 
in Pahang, affirmed that local roads also suffered from regular damage, affecting 
their access to transportation.  

Systemic causes of the violations of Orang Asli
customary land rights

• The absence of land tenure security and the unilateral interpretation of customary 
territory areas by the state. The determination of the size of Orang Asli customary 
territories has been conducted unilaterally, without any issuance of official maps or 
boundary demarcation on the ground. As such, the people are not even certain how state 
governments have arrived at their interpretation of the size and boundaries of their 
customary territories. Further, states also tend not to actively utilise any existing statutory 
provisions which can be used to improve the Orang Asli land tenure security.

In 2012, the size of Orang Asli settlements is estimated by JAKOA to be approximately 
151,141 hectares. From this, only 20 per cent or 30,883 hectares have either been gazetted 
or issued with private documentary titles. The remaining 80 per cent or 120,257 hectares 
have yet to receive any form of recognition. For areas that have received some form of 
recognition, 27,768 hectares were under a gazetted status, carried out either under the 
Aboriginal Peoples Act 1954 or the National Land Code 1965. The remaining 3,115 
hectares were land with private documentary titles issued under the National Land Code 
1965, consisting only of land for housing and agricultural activities, and not forested areas. 
Under the Aboriginal Peoples Act 1954, the size of aboriginal areas that have been gazetted 
stood at only 10,078 hectares while the size of aboriginal reserves was merely 13,512 
hectares or around 9 per cent of the customary territories estimated by the government. 

• Unsustainable forestry management. First, the National Forestry Act 1984 does not have 
any provisions to create forests with a functional class reserved for indigenous 
communities. Second, there is an increased development of timber tree plantations within 
permanent reserved forests, indicating that natural timber resources have declined 
considerably since industrial-scale logging started in the 1970s. Third, the National 
Forestry Act 1984 and other statutes on conservation areas in Peninsular Malaysia do not 
have any provisions to guarantee the public and affected peoples access to information 
which may have impacts on their lives. The websites of the state Forestry Departments do 
provide maps of permanent reserved forests, but the quality of these maps is very poor 
indeed and visually unfriendly. Fourth, there are simply no maps to show the 
boundaries of Orang Asli customary territories according to the interpretation of the 
states and the maps showing the licensed areas for logging and plantation operations. 
Further information on such licences can only be obtained from signboards erected on 
location. Last, the law on the environmental impact assessment (EIA) on activities related 
to forestry, such as logging and timber tree plantations, remains unable to ensure that 
more logging and timber tree plantation operations are subject to a mandatory EIA 
approval with a public review.  

• The unilateral interpretation of the government on the Orang Asli customary territories 
which is in conflict with landmark judicial decisions. To date, states continue to 
interpret Orang Asli customary land rights as a limited form of usufructuary right or as a 
right no better than that of a tenant at will, instead of a citizen’s proprietary interest in the 
land itself, which is protected under Article 13 of the Federal Constitution, as ruled by the 
judiciary.

• The absence of a definition on the Orang Asli customary land rights in existing statutes. 
The Aboriginal Peoples Act 1954 does not contain any provision which gives the detailed 
features of Orang Asli customary land rights, as developed by the community. The term 
‘Orang Asli customary land rights’ is not mentioned at all in the Act or in any existing 
laws on land, forestry and conservation areas.

• Participatory mapping and boundary demarcation process for the purpose of the 
communal gazetting of their land is not actively undertaken. Although Orang Asli 
communities are fully aware of the boundaries of their customary territories and their 
land use management, all community representatives interviewed affirmed that they did 
not have any knowledge on how state governments interpret the boundaries of their 
customary territories since no maps have been issued or boundary demarcation being 
carried out on the ground.

• Land title issuance that is in conflict with community interest and neglects the concept 
of territoriality. The federal and state authorities have failed to take into account the 
concept of the territoriality of customary land when and where any land title issuance or 
land gazetting effort is undertaken. Often, the recognition given may cause the original 
size of such territories to shrink. This is the reason the Orang Asli Land Alienation and 
Development Policy (DPPTOA) announced in 2009, was rejected by the Orang Asli 
community. 

• The gazetting of the permanent reserved forest without the community’s free, prior and 
informed consent. Community representatives stated that, to the best of their knowledge, 
their villages had never been included in any consultations in the gazetting process of 
these permanent reserved forests, suggesting that they may have also not received any 
adequate compensation payment for any loss or reduction of their customary land rights.

• The issuance of logging, plantation and mining licences within indigenous customary 
territories without the free, prior and informed consent of Orang Asli communities. 
This is a result of the interpretation that all forest resources are state property while the 
Orang Asli customary land rights are perceived as merely a limited form of usufructuary 
rights or rights that are no better than that of a tenant at will. This interpretation is in 
conflict with the judicial decision that has recognised indigenous customary land rights as 
a form of proprietary interest in the land itself.

• Orang Asli communities are not encouraged to be aware of their rights. This is a result 
of the controlling nature of the Aboriginal Peoples Act 1954, apart from the inattentiveness 
shown by the authorities towards the rights of the Orang Asli community to personal 
liberty and property, rights that are enshrined in the Federal Constitution. This is further 
compounded by the absence of provisions to enforce the free, prior and informed consent 
process for Orang Asli community in all statutes.

• The lack of governance transparency and information access. There is not one statutory 
provision in Peninsular Malaysia that requires the mandatory dissemination of 
information to the Orang Asli community in respect of matters that may have impacts on 
their rights and lives such as the boundaries of indigenous customary territories as 
interpreted by states, the gazetting of the permanent reserved forest and the issuance of 
logging, plantation and mining licences. 

What did the people report?

Pos Balar, Gua Musang, Kelantan

On January 20, 2011... I heard the sounds of chainsaws coming from my rubber orchard. When I 
went on to check, I found that the rubber trees that I had planted, around 700 of them, had been 
destroyed by workers who had been hired to conduct land clearing and forest felling activities, by 
the company related to the plantation project. I affirm that all works done in my orchard were 
carried out without my knowledge and I wholeheartedly do not agree with the manner in which 
they had set to carry out these works, without any consultation with the villagers. With this, my 
fellow villagers and myself construe these as an infringement of the rights to our customary land 
as indigenous peoples here.

- Police report [GUA MUSANG/000389/11], February 6, 2011

Finally, in early August 2015, we had another meeting with representatives from the logging 
company. During this meeting, one representative actually used very insulting words against us. 
This person uttered to Mustafa Along that he apparently “has no standard” to be speaking to 
them.

Pos Bihai, Gua Musang, Kelantan

Unfortunately however, their superior told us that we, the Orang Asli villagers, did not have any 
rights to the area. We were told not to interrupt their survey activities because the logging licence 
had already been approved by the state government. He was very aggressive, with a threatening 
demeanour. He then just ordered us to leave. He used words like “you, get lost” (“kau belah”). 
Therefore the discussion was cut off just like that.

...We did not manage to do anything to defend the area. During the encroachment, which took place 
during a span of several weeks, we did not dare to go to the logging area. It would not be safe for us 
to do so since felling operations were taking place in full force. However, after the operations ended, 
we did conduct an inspection of the logged over area. We wanted to determine the size of the 
affected area.

Pos Hau, Gua Musang, Kelantan

The head of the logging area came to Kampung Gertas, a Chinese man, on January 20, 2014 (11.30 
am) and began to warn and threaten us with these words, why are you blocking off my area. I 
have paid the government for the licence, tonight I will bring in my boss and the police we will 
come in with the gun and shoot you and arrest you. The villagers then asked, oh really? You bring 
them all, we will wait for them tonight in our houses.

- Police report [GUA MUSANG/000431/14], February 6, 2014.

RPS Kuala Betis, Gua Musang, Kelantan

The company never came to discuss with the village chief and other villagers. …I would like to 
express our dissatisfaction on the matter since the operations have damaged our burial ground, 
orchards and adversely affected our income and the way of life of the Orang Asli. If they still insist 
on entering the area to work, we will then take the appropriate action. We the villagers will not 
permit them to enter the area to work.

- Police report [GUA MUSANG/002001/13], July 30, 2013

Lojing, Gua Musang, Kelantan

Each project approved by the state government often burdens the lives of the indigenous 
community. The attitude of the state government is akin to giving us the halved lime that is sour, 
it clearly does not act justly to the indigenous community. 

- Letter from the villagers of Kampung Sigar to the Kelantan Chief Minister, April 21, 2013

All of a sudden, they were ambushed by a group of foreign workers from one of these vegetable 
farming companies. These workers began to beat the three villagers up to the point where one of 
them later had to receive seven stitches. Their motorcycles were also badly damaged after being 
rammed by the company’s heavy machinery. The attackers’ group was really big, tens of them... 
Some of the attackers had wooden planks and machetes with them...

Kampung Pos Batu Gong, Chini, Pahang

The land is the burial ground of the Orang Asli village of Kg. Batu Gong. We, the Orang Asli of 
Batu Gong have been occupying the area way since before the Japanese came to occupy the Malay 
Peninsula. We have also developed the area into farms and cultivated the land with various fruit 
trees. As the Customs Chief, I am lodging this report to urge the authorities to take the 
appropriate action against this encroacher of the Orang Asli customary territory.

- Police report [CHINI/000591/12], June 8, 2012.

The worker then told us that we could not stop them. Subsequently, the situation became quite 
tense and escalated into a minor physical altercation, we were already pushing against each other. 
At last, my wife screamed for them to get out of our house. At last, they left.

Kampung Ganoh, Rompin, Pahang

In the beginning, a villager who was on his way to fish, informed us that he had seen an 
encroachment taking place. The location was quite distant from our houses. On August 25, 2012, 
when we went to check on the concerned area, our burial ground had already been damaged.

Kampung Kemomoi, Rompin, Pahang

In November 2014, land clearing activities for this second phase commenced, with the assistance 
of the RISDA-appointed contractor. It was during this land clearing operation that a 
representative of a plantation company suddenly turned up in the village. He told the villagers 
that we could not develop the second phase of the scheme at the selected site, because the site 
concerned was his area. The villagers had no idea how this company had discovered about the 
land clearing activities. That was the first time we received confirmation that there was in fact 
another plan to develop another plantation in our village.

Kampung Mengkapor, Kuantan, Pahang

The purpose of this report is to defend our customary land, what is left today is not that much, 
only around 20-30 acres. All the rest has been encroached upon by the company named above. 
The reason we are defending the remaining area is due to the fact that if logging continues there, 
the source of our water will be destroyed. Where could we possibly find an alternative water 
source? Next to our village, the existing river has already been destroyed by the LKPP plantation. 
Toxic water has been flowing into the river. Therefore we hope that the area we are protecting will 
not be destroyed or encroached on further.

- Police report [GAMBANG/001083/14], June 9, 2014.

Meanwhile, the company wanted to move to a new area to log, which was nearby the Sungai 
Gemarang, once again without first obtaining our consent. They essentially would like to move to 
the water catchment area of Kampung Tom Pesel. The people then took their own action in order 
to stop the operation. They grabbed the key to the company’s bulldozer. The people also told the 
company workers that they must leave the area.

Kampung Air Bah, Lenggong, Perak

The Sungai Air Bah villagers began to be aware that something was happening when the Sungai 
Air Bah turned muddy. We then went to the upstream area to check on the source of this 
pollution. It was then that we discovered that a logging operation had already commenced in the 
area without first obtaining our consent. Subsequently, we tried to look for the company workers. 
Upon meeting them, we told the company that the Kampung Air Bah villagers were opposed to 
their operation.

Kampung Bukit Tokong, Lawin, Gerik, Perak

In 2013, we were informed that a logging company was indeed going to enter our village to 
commence their operation. Staff from the Forestry Department arrived once again to continue 
with their tree tagging activities, without our permission. The road was also leveled once again... 
In 2014, the company entered our village to log our forest, without first obtaining our consent. It 
was very difficult for us to carry out a more organised protest. We did not have all the necessary 
equipment such as computers and cameras.

RPS Kemar and RPS Banun, Gerik, Perak

Upon their arrival, we became very shocked to see that one of them was actually holding a gun. 
We felt our lives would be threatened should we refuse to agree with their words. We do not 
understand why they had to carry a dangerous firearm to a discussion place that is full of people. 
This is dangerous for our villages. We are making this report so that the police will take the 
appropriate action on this matter.

- Police report [BERSIA/000583/14], September 26, 2014.

Illegal logging versus destructive logging

Legal logging carried out in compliance with statutory law in Malaysia need not necessarily be 
sustainable or non-destructive. Clearly, logging operations which encroach upon indigenous 
customary territories are a form of destructive logging. At the same time, if such legal logging 
operations still fail to respect indigenous customary land rights, they have effectively failed to 
attain legal impeccability and must not be accepted as sustainable. 

Can timber certification or timber licensing
schemes be the solution?

Even if the standards of a timber certification or licensing scheme contain principles requiring that 
indigenous customary land rights to be respected, the fact remains that in Malaysia, there are no 
statutory provisions which can guarantee that without the free, prior and informed consent of 
affected indigenous communities, logging operations are not legally permitted to take place 
within non-gazetted indigenous customary territories. Further, the gazetting of all production 
forests in Peninsular Malaysia, Sabah and Sarawak, would have resulted in either the 
extinguishment or, at the very least, the reduction of indigenous customary land rights.

The free, prior and informed consent process will only be meaningful if an affected community is 
consulted before the issuance of the logging licence itself. This is not the standard practice in 
Malaysia due to the simple fact that there is no such policy or legal provision which compels 
for a mandatory free, prior and informed consent process for affected indigenous communities 
to be instituted prior to the issuance of logging licences or even prior to the commencement of the 
operations in the field.

Taking into account the various judicial decisions on indigenous customary land rights in the 

country, any definition of legal timber for Malaysia must clearly stipulate that such timber and its 
products shall be free from indigenous customary claims, and free from indigenous territorial 
boundaries.

Achieving legal impeccability

If the documentary land title as a form of property rights cannot be freely encroached upon or 
unlawfully acquired by the state and without the payment of adequate compensation, the 
same legal principle must also apply to indigenous customary land rights.

In view of various landmark judicial decisions, it is therefore legally inappropriate for the state 
authorities in Peninsular Malaysia to continue the following practices:

(i) The unilaterally determination of the size and territorial boundaries of Orang Asli 
customary land rights without their free, prior and informed consent.

(ii) The action of extinguishing or reducing Orang Asli customary land rights without 
agreement obtained through a free, prior and informed consent process and the payment 
of adequate compensation. This principle applies to both the land acquisition process and 
the gazetting of indigenous customary territories into permanent reserved forests or other 
conservation areas.

(iii) The issuance of logging, plantation, mining or other resource-extractive licences, even if 
they take place in permanent reserved forests, with the presumption that any subsisting 
Orang Asli customary land rights have been successfully extinguished under the law, 
without actually taking the action to do so in clearly written language, if such forests still 
form part of an Orang Asli customary territory through their continuous occupation.

(iv) The issuance of logging, plantation, mining or any resource-extractive licences in Orang 
Asli customary territories, without their agreement obtained through a free, prior and 
informed consent process, or at the very least to ensure that the extinguishment of their 
customary land rights and the payment of adequate compensation for the loss of such 
rights have been first conducted.

(v) The refusal to gazette aboriginal reserves based on the size customarily claimed by the 
respective communities.

 
The failure to introduce policy and legislative reforms at both the federal and state levels in order 
to align the statutes on forests, land, conservation areas and other natural resources with 
landmark judicial decisions, may certainly have an effect on the legal impeccability of Malaysian 

timber products harvested from indigenous customary territories without the free, prior and 
informed consent of the affected communities. 

Therefore, what is the status of the licences for logging, timber tree plantations, mining and other 
resource-extractive activities that are issued on indigenous customary territories without the free, 
prior and informed consent and even the knowledge of indigenous customary landowners? Can 
we recognise such resources that have been extracted under such a legally flawed licensing 
system as having attained legal impeccability and fulfilled sustainability principles?

If the answer is yes, simply because the operation has adhered to all existing statutes and written 
directives ordered by the executive, this indicates that extreme negligence has indeed occurred in 
respect of the content of landmark judicial decisions and the Federal Constitution.

The following recommendations ultimately aim to provide land tenure security for Orang 
Asli communities and increased transparency in land and forestry governance:
 

1. Legal reforms are undertaken for the purpose of aligning statutes with landmark 
judicial decisions on Orang Asli customary land rights. The reforms must be 
extended to the Aboriginal Peoples Act 1954, the National Land Code 1965, the 
National Forestry Act 1984, the National Parks Act 1980, the Wildlife Conservation Act 
2010, all state laws on conservation areas, all state mineral enactments and any other 
statutes that may have impacts on Orang Asli customary land rights.

2. The introduction of a definition of Orang Asli customary land rights in accordance 
with the communities’ perspective in the legal system. The Aboriginal Peoples Act 
1954 and the National Land Code 1965 must be amended to introduce a detailed 
definition of the features of Orang Asli customary land rights that are in accordance 
with the communities’ perspective, the Federal Constitution and judicial decisions.

3. The introduction of a participatory mapping and boundary demarcation process for 
Orang Asli customary territories for the purpose of the gazetting and issuance of a 
communal grant for the land. Currently, statutory provisions that can be used for this 
purpose are section 7 of the Aboriginal Peoples Act 1954 and section 62 of the National 
Land Code for the gazetting of the aboriginal reserves. The communities must retain 
their full rights to manage such land, including the right to determine its land use 
management as well as other matters relating to their livelihoods, income generation 
activities and well-being. A reparation process must also be introduced to return 
Orang Asli customary territories that have been gazetted as permanent reserved 
forests and conservation areas under a host of federal and state laws.

4. The issuance of land titles or land gazetting that is consistent with community 
interest and in accordance with the concept of territoriality of Orang Asli villages. 
Communal gazetting of Orang Asli customary territories must be undertaken with the 
consent of the concerned communities and must not cause the size of such territories 
to decrease. As long as the consent of an Orang Asli community is not obtained, the 
issuance of land titles based on the Orang Asli Land Alienation and Development 
Policy (DPPTOA) must not be continued. 

5. The gazetting of permanent reserved forest and other conservation areas can only be 
undertaken with the free, prior and informed consent of affected communities and 
the payment of adequate compensation. These will include provisions on a 
transparent notification process, which takes into account the language of the notice, the 
manner in which the notice is displayed and the duration for which affected 
communities can put forward objections and claims for adequate compensation. At the 
same time, similar amendments must also be introduced for the gazetting process of 
other conservation areas under various federal and state laws.

6. The halting of the issuance of logging, plantation, mining and other 
resource-extractive operations in Orang Asli customary territories without their free, 
prior and informed consent. A host of the relevant laws must be amended to ensure 
that the process for the issuance of logging, plantation, mining and other 
resource-extractive operations can only be carried out after the free, prior and informed 
consent of affected Orang Asli communities has been obtained. 

7. The empowerment of Orang Asli community for the purpose of upholding their 
human rights, including their customary land rights. Government agencies must halt 
all actions that may cause the violations of the people’s rights to personal liberty and 
freedom of speech, assembly and association as well as property, which are all upheld 
by the Federal Constitution. The Aboriginal Peoples Act 1954 must be amended to 
ensure that it no longer allows the personal affairs and communal matters concerning 
the Orang Asli community to be determined by the state.

8. Ensuring transparency in the governance and legal structures relating to land, 
forestry, conservation areas and natural resource extraction activities. Information on 
the boundaries of permanent reserved forests and other conservation areas must be in 
the public domain. High-quality and visually friendly maps of such areas for the 
general public must be published on the websites of the relevant government 
departments or agencies, while clear boundary demarcation must also be carried out in 
the field. States must also provide the public with easy and free access to information on 
logging, plantation, mining and other resource extractive licences on an annual basis. 
Such information must include at the very least maps of the licensed areas, duration for 
operations, license numbers and the names of the licence holders and their contractors.
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